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ON BRI EF *

Bef ore COHEN, NASE, and BAHR, Adninistrative Patent Judges.
COHEN, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1
t hrough 10. These clainms constitute all of the clainms in the

appl i cation.

! The hearing set for March 6, 2000 was wai ved by
appel l ants (Paper No. 21).
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Appel lants’ invention pertains to a breathing apparat us.
A basi ¢ understanding of the invention can be derived froma

readi ng of exenplary claiml1l, a copy of which follows.

1. A breathing apparatus conprising:

(1) at least one substantially spherical? container
for hol di ng breathabl e gas under pressure, and

(1i) a harness® to which the at | east one contai ner
is attached for securing the at |east one container
to the user.

As evi dence of obviousness, the exam ner has applied the

docunents |isted bel ow

Mei kl e 932, 880 Aug. 31, 1909

2 The word “substantially” is a word of degree. In the
context used, it is not readily apparent to us that
appel l ants’ underlying disclosure gives an understanding as to
what a “substantially spherical” container would be. As such,
for purposes of this appeal, the term “substantially spheri cal
container” can only be understood to be a container which has
sone apparent spherical characteristics. This natter will be
further addressed, infra, in a remand to the exam ner.

31In light of the underlying disclosure, we conprehend a
harness for securing the at |east one container to a user to
denote a securenent structure intended to be supported by a
per son.
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Vestrem 2,238, 759 Apr. 15, 1941
Mei denbauer, Jr. 2,406, 888 Sep. 3, 1946
Rei her 4,195, 949 Apr. 1, 1980
Kr anz 4, 250, 876 Feb. 17, 1981

The following rejections are before us for review

Claims 1, 6, and 7 stand rejected under 35 U.S.C. §

103(a) as bei ng unpatentable over Meikle in view of Reiher.

Clainms 2 through 4, 8, and 9 stand rejected under 35
U S.C. 8 103(a) as being unpatentable over Meikle in view of
Rei her, as applied to claim1 above, further in view of

Mei denbauer, Jr.

Claim5 stands rejected under 35 U.S.C. 8 103(a) as being
unpat ent abl e over Meikle in view of Reiher, as applied to

claiml1l above, further in view of Vestrem

Claim 10 stands rejected under 35 U . S.C. § 103(a) as being
unpat ent abl e over Meikle in view of Reiher, as applied to

claiml1l above, further in view of Kranz.
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The full text of the examner’s rejections and response
to the argunment presented by appellants appears in the office
action
of Decenber 19, 1996 (Paper No. 4) and the answer (Paper No.
13), while the conplete statenent of appellants’ argunent can

be found in the main and reply briefs (Paper Nos. 12 and 16).

CPI NI ON

I n reachi ng our conclusion on the obviousness issues
raised in this appeal, this panel of the board has carefully
consi dered appellants’ specification and clains, the applied
t eachi ngs,* and the respective viewoints of appellants and
the exam ner. As a consequence of our review, we nake the

determ nati ons which foll ow

“1n our evaluation of the applied prior art, we have
considered all of the disclosure of each docunent for what it
woul d have fairly taught one of ordinary skill in the art.
See In re Boe, 355 F.2d 961, 965, 148 USPQ 507, 510 (CCPA
1966). Additionally, this panel of the board has taken into
account not only the specific teachings, but also the
i nferences which one skilled in the art woul d reasonably have
been expected to draw fromthe disclosure. See In re Preda,
401 F. 2d 825, 826, 159 USPQ 342, 344 (CCPA 1968).
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We do not sustain the examner’s respective rejections of
appel lants’ clainms under 35 U S.C. §8 103(a). Qur reasoning in

support of this conclusion appears bel ow.

As to the content of claim1, the sole independent claim
in the application, the exam ner relies upon the conbi ned
teachi ngs of Meikle and Reiher. |In the Meikle patent, the
exam ner focuses upon the oxygen tank (container) 21 and
proposes a nodification as to the shape thereof to effect the
claimed “substantially spherical container”. As support for
t he af orenmenti oned change, the exam ner | ooks first to the
asserted spherical oxygen containers (bottles) 57 of Reiher
(page 2 of Paper No. 4) and |later (answer, page 6) to a
cont ai ner of Reiher (capsule 18 conprising a shell 21)

preferably spherical in shape (colum 4, line 19).

The Rei her patent does not expressly describe a shape for
t he oxygen containers or bottles 57. Further, based upon the
support assenbly for the bottles (Figures 6 and 9; columm 6,
lines 28 through 37), we do not perceive that one having
ordinary skill in the art would have conprehended that the
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containers or bottles 57 have a substantially spherical shape.
Accordingly, the bottles 57 would not have suggested a
substantially spherical shape for the container 21 of Meikle.
Wth respect to the enmergency capsule shell 21, it clearly is
descri bed as being spherical in shape. However, this shell is
intended to be a life supporting environnent for saturation
divers if life support systens of the main deconpression
chanber 14 fail. As such, it is clear to us that one having
ordinary skill in the art would not have derived a suggestion
fromthe shape of Reiher’s shell 21 to configure Meikle's
container 21, intended to be carried by a person, with a

substantially spherical shape, as now cl ai ned.

Since the evidence of obviousness does not provide
support for the proposed nodification of the Meikle teaching,
the rejection of claim1l cannot be sustained. A review of the
ot her applied patents to Meidenbauer, Jr., Vestrem and Kranz,
cited to show other clainmed features, reveals to us that they
do not overcone the noted deficiency of the conbined teachings

of Mei kle and Rei her. Based upon the above deficiency in the
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evi dence of obvi ousness, as applied, each of the exam ner’s

obvi ousness rejections cannot be sustai ned.

REMAND TO THE EXAM NER

We remand this application to the exam ner to consider

the followi ng matters.

1. The exam ner shoul d consi der whether the | anguage
“substantially spherical” container (clains 1, 6, and 10),
“simlar” containers (claim7), and a “third simlar”
container (claim8) address definite or indefinite terns of
degree, when read in light of the underlying disclosure. See

Seattle Box Co. v. Industrial Crating & Packing, Inc., 731

F.2d 818, 826, 221 USPQ 568, 574 (Fed. Cir. 1984).

2. The exam ner should al so assess whether claim1, in
particular, is taught or suggested by the expansion chanber 28
and harness of Meikle (Figure 1) since it appears that the
expansi on chanber may fairly be said to have a substantially
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spherical shape and woul d contain an anple charge of oxygen
under pressure (page 2, lines 71 through 88). |If the exam ner
concludes that the subject matter is taught or suggested by
Mei kl e, an appropriate rejection under 35 U.S.C. 8§ 102(b) or
35 U S.C. 8 103 should be considered. Simlarly, the other
pendi ng cl ai ms shoul d be revi ewed. For exanple, as to clainms 2
and 5, the exam ner shoul d consider that Mikle discloses two
containers, i.e., expansion chanber 28 and oxygen tank 21.

The exam ner shoul d al so eval uate the conbi ned teachi ngs of
Mei kl e and other prior art, e.g., the teaching of bottle “b”
in Figures 2 and 3 of Keller et al (U S. Patent No. 2,406, 334

of record in the application).

In summary, this panel of the board has not sustai ned

each of the examner’s rejections under 35 U S.C. 8§ 103(a).

Addi tionally, we have remanded the application to the exani ner

to review the matters specified above.

The decision of the exam ner i s reversed.

REVERSED AND REMANDED
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